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Calls to regulate transnational corporations (TNCs) through an international 
treaty instrument go back to the 1970s. Pressure for a treaty has come most persistently 
from activists, and more intermittently from developing countries. A recent civil society 
assessment sums up the record to date: “All these efforts met with vigorous opposition 
from TNCs and their business associations, and they ultimately failed.”1 Yet when, in 
September 2013, Ecuador proposed that the UN Human Rights Council establish an 
intergovernmental working group to negotiate just such a treaty instrument, some 600 
non-governmental organizations (NGOs) formed a “treaty alliance” to support it.2 In a 
sharply divided vote, the Council adopted the proposal on June 26, 2014. Negotiations 
are expected to convene sometime next year. 

Will this latest attempt to impose binding international law obligations on 
transnational corporations turn out to be another instance of the classic dysfunction of 
doing the same thing over and over again and expecting a different result? Or might the 
negotiations come to reflect more deeply on the reasons for this prior record and move 
in a productive direction? In the heat of the moment, treaty advocates and opponents 
seem to be on a collision course. Going forward, the answer hinges on whether the 
initiative’s supporters are more interested in making a difference than in making a 
point, and whether its opponents can accept that some form of further international 
legalization in business and human rights is both necessary and desirable. I elaborate on 
these scenarios below.  

Let’s begin with the Ecuador resolution and the vote on it. The resolution calls 
for the establishment of an open-ended (no time limit) intergovernmental working 
group within the Human Rights Council, “the mandate of which shall be to elaborate an 
international legally binding instrument to regulate, in international human rights law, 
the activities of transnational corporations and other business enterprises.”3 Thus, the 
resolution is not addressed to any specific human rights abuses. Rather, it seeks to 
establish an overarching international legal framework—a global constitution of sorts—
governing business conduct in relation to human rights. It then goes on to define “other 
business enterprises” in a way that is intended to exclude national companies, so that 
the new legal framework would apply only to transnational corporations.4 Thus, to 
illustrate, the language of the proposed treaty would have covered international brands 
purchasing garments from the factories housed in the collapsed Rana Plaza building, 
but not the local factory owners.   

In addition to Ecuador, the resolution was co-sponsored by Bolivia, Cuba, South 
Africa, and Venezuela. The vote in the Council was twenty in favor, fourteen against, 
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with thirteen abstentions. A majority of African members voted for it, as did China, 
India, and Russia. Apart than the sponsors, all other Latin American countries, notably 
Brazil, abstained. The European Union and the United States voted against the 
resolution, which they thought counter-productive and polarizing; both stated that they 
would not participate in the treaty negotiating process.5 Japan and South Korea also 
voted no. Representatives of the civil society coalition were euphoric, though several 
NGOs criticized the exclusion of national companies.6 China’s explanation of its vote 
was no rousing endorsement. China’s delegate stated that the vote was based on the 
following “understanding”: that the issue of a business and human rights treaty is 
complex; that differences exist among countries in terms of their economic, judicial, and 
enterprise systems, as well as their historical and cultural backgrounds; and that it will 
be necessary, therefore, to carry out “detailed and in-depth” studies, and for the treaty 
process itself to be “gradual, inclusive, and open.”7  

 
In short, a sizeable majority of Council members did not vote in favor of the 

Ecuador resolution. The home countries of the vast majority of the world’s transnational 
corporations opposed and are boycotting the proposed treaty negotiations, abstained, 
or in China’s case signaled significant conditionality. Thus, as of now this latest treaty 
effort looks very much like a case of dysfunction redux. But is there nothing to be 
learned from forty years of history—indeed, from international lawmaking generally—
that could ensure additional remedy to victims of corporate-related human rights 
harm? I believe there is, but it would require key doctrinal preferences to yield to 
practical reality. I briefly flag three.  

 
The first is for treaty supporters, states and NGOs, to recognize that no treaty of 

any kind will emerge in the near future. Ecuador itself, in informal consultations 
leading up to the vote, estimated that it could take a decade or more. Indeed, if the 
current impasse is not bridged we may well witness a replay of the 1970s TNCs Code of 
Conduct negotiations, which drifted on for years until they were finally abandoned in 
1992. Recall that even the non-binding Declaration on the Rights of Indigenous Peoples 
took twenty-six years from conception to adoption. That’s not a reason to delay. But it 
does raise an obvious question for treaty supporters: what do they propose to do 
between now and then—whenever the then may be? The obvious answer should be to 
implement and build on the UN Guiding Principles on Business and Human Rights 
(GPs), which the Council endorsed unanimously just three years ago, in June 2011.8 But 
this poses a dilemma for many treaty proponents. Let me explain.   

 
Virtually every country that spoke during the Council debate stressed the 

importance of implementing the GPs. Indeed, the day after the deeply divided vote on 
the Ecuador proposal the Council adopted a second resolution, introduced by 
Argentina, Ghana, Norway, and Russia along with forty additional co-sponsors from all 
regions of the world. It extends the mandate of the expert working group the Council 
established in 2011 to promote and build on the GPs, and requests the High 
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Commissioner for Human Rights to facilitate a consultative process with states, experts, 
and other stakeholders exploring “the full range of legal options and practical measures 
to improve access to remedy for victims of business-related human rights abuses.”9 It 
also asks the expert working group to report on GPs implementation—lack of 
awareness of what is actually happening being a main reason for the belief by many 
that not much is. This resolution was adopted by consensus, requiring no vote.  

 
But here is the problem: many of the countries supporting the treaty process 

have done little if anything to act on the GPs, and many of the NGOs in the treaty 
alliance have done little to promote them—some even campaigned against their 
endorsement by the Human Rights Council in 2011. Both groups all along have simply 
held to the doctrinal position that only international legal measures can produce 
significant change, and since the GPs do not by themselves create new international law 
obligations, a treaty is necessary.10 But given Ecuador’s own conjecture that a business 
and human rights treaty may be a decade or more away, will treaty proponents now 
take implementing the GPs more seriously—as an interim measure, if nothing else? If 
not, what will they say to victims, in whose name these battles are waged?  
 

For the record, elements of the GPs are being implemented by individual 
governments (through national action plans, their role as national contact points under 
the revised OECD Guidelines for Multinational Enterprises, which recapitulate the GPs’ 
formulation of the corporate responsibility to respect human rights virtually verbatim, 
and in the form of discrete legal and policy measures); by the European Union (for 
example, through the Commission’s corporate social responsibility policy, and the 
Union’s new mandatory non-financial reporting requirements); the International 
Finance Corporation (through its revised sustainability framework and some 
performance standards); ASEAN (where the Intergovernmental Commission on 
Human Rights is drawing on the GPs in its own work); the African Union (in relation to 
the Africa Mining Vision); the International Organization for Standardization (through 
the new ISO 26000); and the Equator Principles Banks (covering three-fourths of all 
international project financing). The General Assembly of the Organization of American 
States has formally endorsed the GPs. Ever-increasing numbers of companies report 
that they are bringing internal management and oversight systems into greater 
alignment with the GPs. Workers organizations and a number of global NGOs are using 
the GPs as legal and policy advocacy tools. The International Bar Association, U.K. Law 
Society, and American Bar Association are promoting the GPs’ incorporation into the 
legal profession, including through law firms’ client advisory work. These are but the 
most visible examples.11 As a long-time scholar and practitioner of such things, I am 
hard pressed to identify an international treaty addressing a comparably complex and 
controversial subject that has generated as much activity in so short a span of time—
though I am the first to stress that much more needs to be done.12   
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A second doctrinal position stands in the way of progress: the very scale of the 
proposed treaty. The idea of establishing an overarching international legal framework 
through a single treaty instrument governing all aspects of transnational corporations in 
relation to human rights may seem like a reasonable aspiration and simple task. But 
neither the international political or legal order is capable of achieving it in practice. The 
crux of the challenge is that business and human rights is not so discrete an issue-area 
as to lend itself to a single set of detailed treaty obligations. Politically, it exhibits 
extensive problem diversity, institutional variation, and conflicting interests across 
states. This challenge only increases as the number of TNC home countries grows (note, 
for instance, China’s remarks above). On the legal side, the International Law 
Commission documented nearly a decade ago that the predominant trend in 
international legalization is the fragmentation of international law into separate and 
increasingly autonomous spheres. Its report to the UN General Assembly concludes 
that “no homogenous hierarchical meta-system is realistically available” within the 
international legal order to resolve detailed differences among the separate spheres, that 
this would have to be left to the realm of practice.13 The category of business and human 
rights is a case in point: it encompasses too many complex areas of national and 
international law for a single treaty instrument to resolve across the full range of human 
rights.14 Any attempt to do so would have to be pitched at such a high level of 
abstraction that it would be devoid of substance, of little practical use to real people in 
real places, and with high potential for generating serious backlash against any form of 
further international legalization in this domain—as we already began to witness in the 
recent Council debate. 

 
This brings me to a third doctrinal impediment. Treaty opponents need to face 

up to the reality that international law in this domain cannot and will not remain frozen 
in place forever. If some of the arguments by Ecuador and the treaty alliance sounded 
like a blast from the past, so too did some rejoinders from the other side. For example, 
the delegate of the United Kingdom stated that “this issue is one of the rule of law, the 
national rule of law in individual states.”15 Similarly, the International Chamber of 
Commerce stated in a press release that “no initiative or standard with regard to 
business and human rights can replace the primary role of the state and national laws in 
this area.”16 Both statements are absolutely correct as far as they go. But if national law 
and domestic courts sufficed, then why do TNCs not rely on them to resolve investment 
disputes with states? Why is binding international arbitration necessary, enabled by 
3,000 bilateral investment treaties and investment chapters in free trade agreements? 
The justification for this has always been that national laws and domestic courts are not 
adequate and need to be supplemented by international instruments.  

In their response to Ecuador’s resolution, the U.K. and ICC both expressed 
strong support for the Guiding Principles. Indeed, both have actively promoted and 
contributed to their implementation—the U.K. being the first country to adopt a 
National Action Plan. But we must remain clear about what the GPs are and do. In my 
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first report to the Human Rights Council, I described the approach I would take as 
principled pragmatism: “an unflinching commitment to the principle of strengthening 
the promotion and protection of human rights as it relates to business, coupled with a 
pragmatic attachment to what works best in creating change where it matters most – in 
the daily lives of people.”17

 Thus, the GPs established an evidence- and consensus-based 
foundation. They have generated new national and international policy requirements as 
well as some new legal requirements. Where they are being acted upon and developed 
further, they help reduce the overall incidence of corporate-related human rights harm 
and also provide for sources of non-judicial remedy that did not exist before. But they 
were never intended to foreclose other necessary or desirable future paths.18  

Early on in my mandate I identified an approach to international legalization in 
business and human rights consistent with the principled pragmatism that brought us 
the Guiding Principles.19 Principled pragmatism views international law as a tool for 
collective problem solving, not an end in itself. It recognizes that the development of 
any international legal instrument requires a certain degree of consensus among states. 
And it holds that before launching a treaty process its aims should be clear, there ought 
to be reasonable expectations that it can and will be enforced by the relevant parties, 
and that it will turn out to be effective in addressing the particular problem(s) at hand. 
This suggests narrowly crafted international legal instruments for business and human 
rights—“precision tools” I called them—focused on specific governance gaps that other 
means are not reaching.20  

One obvious candidate would be the worst of the worst: business involvement in 
gross human rights abuses, including those that may rise to the level of international 
crimes, such as genocide, extrajudicial killings, and slavery as well as forced labor. I 
made a proposal to this effect in a note I sent to all UN member states in February 2011, 
conveying my recommendations for follow-up measures to my mandate.21 In the case of 
natural persons, broad consensus exists on the underlying prohibitions, which generally 
enjoy greater extraterritorial application in practice than other human rights standards. 
But further specificity is required as to what steps states should take with regard to 
business enterprises—legal persons—and about the role that international cooperation 
could play in helping states to take those steps. A legal instrument with this focus 
would have the secondary effect of heightening state and corporate awareness of the 
need for businesses to more broadly avoid human rights harm, much as the Alien Tort 
Statute did before the U.S. Supreme Court restricted its extraterritorial applicability in 
the recent Kiobel case.22  

In short, the issue for me has never been about international legalization as such; 
it is about carefully weighing what forms of international legalization are necessary, 
achievable, and capable of yielding practical results, all the while building on the GPs’ 
foundation.  
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This discussion leads to several conclusions. First, if Ecuador and its supporters 
hold fast to the terms and intent of their resolution, there are only two possible 
outcomes. Either the negotiations drag on for a decade or more and follow the path of 
the 1970s Code of Conduct negotiations; or they manage to persuade enough 
developing countries to adopt such a treaty text, but which home countries of most 
TNCs do not ratify and by which they will not be bound. Whatever outcome prevails, it 
would represent another dead end, delivering nothing to individuals and communities 
adversely affected by corporate conduct.  

Second, if treaty opponents hold fast to their position that national law and 
voluntary initiatives suffice, and that no further legalization of any kind is acceptable 
now or in the future, they will contribute to the resurgent polarization that we have 
witnessed over the past year, and in the process undermine the Guiding Principles—not 
because the GPs lack value, but because discounting or dismissing their value is 
politically expedient for treaty proponents.  

Third, the resolution introduced by Argentina, Ghana, Norway, and Russia—
currently overshadowed by Ecuador’s resolution—will play an important role going 
forward. In the short run, the consultations it calls for on “the full range of legal options 
and practical measures to improve access to remedy,” led by the Office of the High 
Commissioner and involving all stakeholder groups, will contribute practical 
information, insights, and guidance as the treaty negotiations get under way. But if the 
treaty process ends up prizing doctrine over practical results, the consensus resolution 
might well generate a constructive parallel process in its own right.   

However this plays out, governments, businesses, and NGOs need to redouble 
(or in many cases, begin) efforts to implement and further develop the Guiding 
Principles, including through National Action Plans that set out clear expectations for 
governments and all types of business enterprises.23 No future treaty, real or imagined, 
can substitute for the need to achieve further progress in the here and now. Indeed, the 
more that is accomplished by building on this widely supported foundation, the less 
politicized and polarized the debate about international legalization will become. 
Principled pragmatism may yet continue to prevail.   
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Legal Studies at Harvard Law School. From 2005-2011 he served as the UN Secretary-General’s Special 
Representative for Business and Human Rights. In June 2014 he received the Harry LeRoy Jones Award of the 
Washington Foreign Law Society, honoring “an individual who has made an outstanding contribution to the 
development and application of international law.”  
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